
 

                                                           

See Title 2, Div. 4.1, Chapter 5, 

Subchapter 2, Article 2. Unless otherwise 

indicated, all references in this Bulletin are 

to this area of the CCR. The regulation is 

available on the FEHC’s website at 

http://www.dfeh.ca.gov/files/2017/02/Nonsu

bstantialModTextConsiderCriminalHistEmp

loyDecnsReg.pdf.  
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 In fact the regulation includes a provision 

reminding employers that “they may also be 

subject to local laws or city ordinances that 

provide additional limitations,” specifically 

referring to the San Francisco ordinance. 
3
 Codified at Government Code Section 

12900 et seq. 
4
 Codified at Civil Code Section 51 et seq. 

5
 Consideration of Arrest and Conviction 

Records in Employment Decisions 

Under Title VII of the Civil Rights Act of 

1964, EEOC Enforcement Guidance, April 

25, 2012, which can be found at 

https://www.eeoc.gov/laws/guidance/arrest_

conviction.cfm.  
6
 See for example Guerrero v.California 

Dept of Corrections and Rehabilitation, 

http://www.dfeh.ca.gov/files/2017/02/NonsubstantialModTextConsiderCriminalHistEmployDecnsReg.pdf
http://www.dfeh.ca.gov/files/2017/02/NonsubstantialModTextConsiderCriminalHistEmployDecnsReg.pdf
http://www.dfeh.ca.gov/files/2017/02/NonsubstantialModTextConsiderCriminalHistEmployDecnsReg.pdf
https://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
https://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
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(N.D. Cal. July 21, 2015) 119 F.Supp.3d 

1065. 
7
 The references cited for the definition of 

adverse impact are Sections 11017 and 

11010 and the Uniform Guidelines on 

Employee Selection and Procedures at 29 

C.F.R. 1607. This is a regulation adopted as 

a uniform set of principles by several federal 

agencies on the use of tests and other 

selection procedures in employment. 
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 See Labor Code sections 432.7 and 432.8. 
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 “An adverse impact may be established 

through the use of conviction statistics or by 

offering any other evidence that establishes 

an adverse impact. State- or national-level 

statistics showing substantial disparities in 

the conviction records of one or more 

categories enumerated in the Act are 

presumptively sufficient to establish an 

adverse impact. This presumption may be 

rebutted by a showing that there is a reason 

to expect a markedly different result after 

accounting for any particularized 

circumstances such as the geographic area 

encompassed by the applicant or employee 

pool, the particular types of convictions 

being considered, or the particular job at 

issue. Where there is a persuasive basis to 

expect a different result after accounting for 

any such particularized circumstances, or 

where an applicant or employee elects to 

provide evidence beyond state- or national-

level statistics in the first instance, an 

adverse impact may be established by using 

conviction statistics that address the 

particularized circumstances and show 

                                                                                       

substantial disparities in the conviction 

records of one or more categories 

enumerated in the Act or by offering any 

other evidence that establishes an adverse 

impact.” 
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 It is not clear whether the seven or more 

years pertains to the age of the information 

about a conviction or the conviction itself.

                                                           

12 U.S.C. Section 1829.

See for example Labor Code Sections 

432.7 and 432.9.
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See FDIC’s “Statement of Policy for 

Section 19 of the FDI Act.”

The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 

 
© This CBA Regulatory Compliance Bulletin is copyrighted 
by the California Bankers Association, and may not be 
reproduced or distributed without the prior written consent of 
CBA. 


