
 

 

Last year the state passed SB 358 which 

bolstered the state’s law requiring equal pay 

for equal work based on an employee’s sex. 

This year’s new law, SB 1063, revises Labor 

Code Section 1197.5 to include within its 

purview a prohibition of unequal pay based 

on an employee’s race or ethnicity.  

 

The general rule is that an employer may not 

pay an employee less than an employee of 

another race or ethnicity for substantially 

similar work “when viewed as a composite 

of skill, effort, and responsibility, and 

performed under similar working 

conditions.” A disparity in wages is 

permitted if the employer demonstrates the 

difference is based on a seniority system, 

merit system, a system that measures 

earnings by quantity or quality of 

production, or a “bona fide factor other than 

race or ethnicity such as education, training, 

or experience.” However, the employer must 

further demonstrate that the reason “is not 

based on or derived from a race- or 

ethnicity-based differential in compensation, 

is job related with respect to the position in 

question, and is consistent with a business 

necessity.” 

 

A “business necessity” means “an 

overriding legitimate business purpose such 

that the factor relied upon effectively fulfills 

the business purpose it is supposed to 

serve.” Applying a principle used in race 

discrimination legal challenges, the statute 

provides that “this defense does not apply if 

the employee demonstrates that an 

alternative business practice exists that 

would serve the same business purpose 

without producing the wage differential.”  

 

Furthermore, the factors that the employer 

relies upon must account for the entire wage 

differential, and prior salary by itself does 

not justify any disparity in compensation. 

These last two restrictions now also apply to 

sex-based wage disparities. 

 

The bill incorporates the same sanctions that 

are applicable to sex-based wage 

discrimination. A willful violation is subject 

to a fine of up to $10,000 or imprisonment 

for up to six months, or both.  

 

Jason Lane is CBA’s lead lobbyist on SB 

1063. 

  
The information contained in this CBA Regulatory 

Compliance Bulletin is not intended to constitute, and should 

not be received as, legal advice.  Please consult with your 

counsel for more detailed information applicable to your 

institution. 
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